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THE ENFORCEMENT OF PERSONAL
AND REAL PROPERTY TAXES
IN WISCONSIN 1
CLAUDE D. STOUT*

T

HE remedies provided by law in Wisconsin for the collection of
taxes of every kind are most drastic. The collecting officials
have at their disposal every sort of legal machinery to force from the
taxpayer his contributions. It is the purpose of this discussion to
emphasize the existing statutory remedies that provide for almost
every possible contingency that may arise without discussing the issuance of tax certificates and tax deeds and rights and duties in relation thereto.
Some repetition is unavoidable both as to subject matter and citation of authorities due to the overlapping of concurrent remedies and
close relationship of topics discussed.
At the very outset the somewhat troublesome ques tion of whether
taxes are a debt is met with. The matter is not entirely free from
some confusion although an analysis of the statutes and decisions that
apply present well settled rules of the law.
In the early case of Curtis vs. Board of Supervisors, 22 Wis., page
167, at page 171, the court said:
IThis article deals extensively with the collection of taxes and it may be observed that the methods provided for such collection are entirely within the
control of the legislature. (See Flanders vs. Town of Merrimack, 48 Wis. 567.)
* Member Milwaukee Bar.
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"Taxes are debts due the government,2 and when charged on lands,
the lands constitute a fund out of which they are to be paid. .. ."
And, in the later case of Mariner vs. Milwaukee, 146 Wis., page
605, at page 609, the court again stated the rule that
"Taxes the debts due the government which a property owner has
no more right to withhold than the most sacred debt of a private
nature."
In Fleischer vs. Pelton Steel Co., 183 Wis. 451, at page 459; the
rule was stated as follows:
"While a tax is not in the ordinary sense a debt because it lacks
the element of contractural obligation, it is nevertheless a liability
properly chargeable to operating expense."
And, in State vs. Railway Co., 128 Wis., 449, it was held that:
"A tax in the ordinary sense is not a'debt; it does not involve
any element of contractural obligation and is not enforcible by ordinary remedies for the collection of taxes, without statutory authorization in that regard."
The foregoing statement of the law has been further extended in
the following cases.
First. In Nelson vs. Gunderson, 189 Wis., 139, at page 141,
Justice Crownhart stated:
"However, an action for debt in this state will lie for taxes on
personal property only," citing Section 74.12 Statutes and State vs.
Railway Co., supra.
Second. In Allen vs. Allen, 114 Wis., 615, at page 627, the court
stated as follows:
We think, therefore, that it must be held that taxes upon real estate
are to be collected primarily out of the personalty of the owner or
occupant."
In Nelson vs. Gunderson, supra, Justice Crownhart, on page 140,
remarked that while some authorities hold that taxes are not debts,
decisions of the Wisconsin court hold that they are debts due the government, and in referring to State vs. Railway Co., supra, called attention that the latter decision rested upon the reservation carefully
made by Justice Marshall that taxes are not debts, in the ordinary
sense, unless expressely so made by statute.
2Italics in all cases are inserted by the author for the purpose of emphasis.

ENFORCEMENT OF TAXES

Justice Marshall wrote the well reasoned opinion in State vs. Railway Co. in 1906 and that of Justice Crownhart in Nelson vs.'Gunderson was written in 1926. It is significant, in this connection, that Section 70.17 Stats., which is the general section pertaining to the assessment of real property, was amended by Chapter 244, Laws of 1919,
which amendment added the last two sentences to Section 70.17 as in
now appears, as follows:
"All buildings on lands under lease or permit, including buildings
on railroad right of way or on other lands not subject to local assessment, shall be assessed as real estate to the owner of such buildings,
if known, otherwise as above provided. The tax thereon may be enforced in the same manner as other real estate taxes or by action of
debt as prescribed by Section 74.12 for the collection of taxes on personal property."
The foregoing amendment is construed by the Tax Commission
to transfer buildings on leased lands from the personal property to
the real estate column, to require such buildings to be assessed to the
owner or otherwise as provided by Section 70.17, and to provide that
the tax on such buildings on such leased lands may be enforced either
by a tax sale as is generally the case with real estate or by action of
debt as is the case with personal property. Doubtless there is ground
for a construction that the amendment aforesaid was intended to give
the action of debt to apply only to the collection of taxes assessed
against buildings on leased lands. See pamphlet entitled Assessment
and Collection of General Property Taxes published in 1930 by the
Wisconsin Tax Commission, at pages 51 and 52.
The Attorney General, however, in construing the several provisions for the collection of real estate taxes in an opinion rendered
May 28, 1926, ruled that:
"Unpaid taxes on real estate may be collected by distress and levy
under Sec. 74.10 Subsec. (1) Stats. or by action for debt under Section 74.12 and Section 70.17, with accompanying attachment upon
personalty to insure collection." 0. A. G. Vol. XV, pages 236. Also
see 0. A. G. XVIII, page 588.
The opinion rested primarily on the statutory lien created by Section 74.01 on logs, wood and timber cut from lands for unpaid taxes
thereon. However, it is significant that the opinion at page 237
quotes the first sentence and last sentence of Section 70.17 as it now
stands and entirely omitted the next to the last sentence which constituted the first of the last two sentences that were added to the section by the amendment of 1919 aforementioned. The inference is
at least apparent that the amendment might be construed as applying
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to all real estate assessments provided for by the section. Undoubtedly the matter will be open to some doubt as to whether the effect of
the amendment is to place taxes on real estate in the same class as
personal property under Section 74.12 to the extent that, as to such
taxes, the action for debt will lie therefor, until the Supreme Court
has rendered a decision as to Chapter 244, Laws of 1919.
From the foregoing it may be stated that, in so far as the government and the taxpayer are concerned that, as between them, all taxes
whether real or personal are debts due to the government which must
be paid.
ASSESSMENT OF PROPERTY FOR PURPOSES OF TAXATION

The initial step toward the levy of the tax is, of course, the assessment, the provisions for which are of necessity specific.
First. As to real estate, Section 70.17 provides that real property be entered for such purpose,
(a) In the name of the owner, if known to the assessor,
(b) Otherwise to the occupant thereof, if ascertained, and
(c)
Otherwise without any name, which provisions are followed by several specified classifications mention of which is not
deemed necessary in the discussion.
The assessor is required to make diligent effort to ascertain the
owner of the real estate to whom it should be assessed, and on his
inability to learn the same, he is required to assess it to the occupant
and otherwise as "unknown." However, where real property is assessed to neither the owner or occupant it is doubtful whether the tax
thereon can be collected out of other property. See Allen vs. Allen,
114 Wis. 615.
In Enos vs. Bemis, 61 Wis. 656, at page 660, the court said:
"As to the tax upon land it made no difference whether it was in
the name of the owner or occupant," citing Sec. 1154 Statutes, now
Section 74.63, and in Schmidt vs. Almon, 181 Wis. at page 247, that
"If the owner is not known then the assessment is against the
occupant, and by the occupant is meant the person who occupies the
land," citing Section 70.32.
Furthermore, the assessor is not chargeable with notice of the
record title of land. In Massing vs. Ames, 37 Wis., 645, at page 652,
the court held that:
"Assessors should undoubtedly use all proper diligence, and avail
themselves of all means of information convenient to ascertain the
owner. In case the property is in the actual possession of any use,
that is where persons are residing on it, it is, of course, easy to ascer-
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tain the occupant, to whom the land may be assessed. But in some
cases it is not practical for assessors to ascertain the true owner with
the exercise of diligence and the means of information at their command. They have to do the best they can to comply with the law.
But it would be laying down too strict a rule on the subject to say
the assessor is chargeable with notice of the record title, and if he
happened to make a mistake in regard to the owner, the assessment
was void. Where the assessor knows, or has reliable information as
to the real owner, he is inexcusable in assessing the property to the
wrong party."
In Massing vs. Ames, 37 Wis., 645, an assessor, in good faith
assessed a vacant lot which in fact was a part of a homestead, the title
to which was in the wife, to the husband, which was held not to be
ground for holding the tax invalid. In this case some 300 lots in addition to the homestead were vacant except that some of them were
occupied by other parties for gardens, cultivated for field crops or
used for pasture by other parties, nevertheless, the assessment of all
against the husband in good faith was sustained. The court, on page
654, remarked that as to the homestead,
"The husband was as much an occupant of that lot as his wife."
As to the-other lots, the court found that the mere fact that other
parties actually used the lots for pasture, crops and gardens was not
such occupancy or possession as would defeat the payment of the tax.
The action was brought in the name of the wife to invalidate the
assessment.
In Hamilton vs. Fond du Lac, 25 Wis. 490, a situation arose
where property consisting of several lots was assessed to the plaintiff and included therein were lots owned and occupied by his wife as
her separate property which he did not occupy. The court ruled that
the inclusion of lots under one aggregate assessment which were
neither owned or occupied was void, and that the rule applies where
such other lots are owned by the wife of the plaintiff.
Again, in Hamilton vs. Fond du Lac, 25 Wis., page 496, the court
stated that:
"Under "our statute defining the property rights of married women,
the husband by merely residing with his wife on her separate property,
does not because the occupant thereof, so that it can be assessed to him
for taxation."
The decisions above mentioned present a nice distinction. That in
Massing vs. Ames, supra, rested more upon the fact that the assessor
acted in perfect good faith, while that in Hamilton vs. Fond du Lac,
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supra, presented a state of fact that brought the case within the well
established rule that "an assessment against one person of lots owned
by himself and of lots owned by others, as a single assessment, is
void." The court reasoned, page 494, that,
"This, however, must be understood to be subject to the exception,
that the person against whom the assessment is made is not the occupant of such portion of the lots as he does not own, inasmuch as the
statute allows lands to be assessed to the owner or occupant."
In Hamilton vs. Fond du Lac, 25 Wis., page 496, supra, at page
497, the court defined the term "occupant," as follows:
"The statute meant, by the word "occupant," one who occupied
the property in his or her own right, as tenant otherwise, and in the
absence of a possession by the real owner."
Second: As to personal property, Section 70.18, at length provides that such property shall be assessed to
(a) The owner, except when it shall be in the
(b) Charge of, or
(c) Possession of some other person other than the owner
or person beneficially entitled thereto which provisions are followed by an enumeration of thirteen instances of such beneficial
interest sufficient to assess such property to such persons.
Any person having possession, or the care, custody and control of
personal property of another in any representative capacity may be
made liable for the tax.
In City of Merrill vs. P. B. Champagne Lbr. Co., 75 W. 142, at
page 144, the court said:
"The property is assessed to the person in possession, whether he
be the owner or holds it as agent or in some other representative capacity mentioned."
In this case the defendant had possession of some twelve million
feet of logs belonging to a non-resident under a contract to perform
certain services thereto, and most strenuously asserted that no relation of agency existed. However, the court held that the mere possession under the circumstances was sufficient to sustain*the assessment and that the facts of the case constituted an agency arrangement sufficient for the purpose of the assessment.
In State vs. Wharton, 117 Wis. 558, an assessment of $112,200.00
was held invalid where the vendors of several million feet of lumber
proved delivery of the major portion before May 1st to the dock.
They escaped liability for the entire tax due to the failure on the part
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of the authorities to show that the vendors had any charge of the
lumber so delivered or any duty thereto for its new owners, and also
to the fact that the board of review arbitrarily refused to act on the
evidence before them. As a consequence, the court was obliged to
reluctantly hold the entire assessment invalid although approximately
one-third of the lumber undoubtedly was properly assessable to the
objectors.
The statute makes possession or the care, custody or management of the property of another person sufficient to sustain the tax.
Of course, the assessor, in case no one is in charge of the property,
must assess the same to the owners. The statute is designed to render
any person having the control of the property in any of the capacities
mentioned liable for the tax and renders it impossible for the property of non-resident owners to escape taxation.

TAXES AS LIEN

The assessment having properly been made, the distinction between
real and personal property as to the lien thereof, if any, created thereby becomes important thereafter with respect to the methods to be
pursued in the collection of the taxes on each class of property.
Taxes levied against real estate, as soon as levied and extended
on the tax roll at once constitute a lien upon the specific property
against which .they are assessed and thereafter so remain until paid.
Curtis vs. Supervisors, supra. Furthermore, Section 74.01 expressly
provides that,
"All taxes levied upon any tract or parcel or land .
lien thereon until paid

.....

.

shall be a

as to which the court commented as

follows:
"The rule fixed by statute as to who shall pay the taxes for the
current year, as between grantor and grantee, when no agreement is
made in respect to the same, goes upon the theory that the taxes are
not a specific lien upon real estate until the roll is completed and the
taxes extended on such roll." Citing Section 1153, now 74.62. Spear
vs Door Co., 65 Wis. at page 304.
Section 74.62, it may be said, provides that in the absence of agreement, when lands are conveyed before December 1st of any year,
the grantee becomes liable for the tax, otherwise the grantor is liable
therefor.
Taxes are a lien upon land until paid to the extent that "a tax
deed issued therefor would cut off a deed to a county for highway
purposes obtained from the owner after such taxes were returned de-
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linquent and sold by the county." See 0. A. G., Volume XIV, page
280. (June 17, 1925).
The lien, however, does not mean that real property can be attached for unpaid real estate taxes for nowhere in the statutes is the
power given to local collectors to attach real estate to enforce the
collection of unpaid taxes thereon. Real estate taxes must, if possible,
be collected from the personal property of the owner or occupant.
The office of the Attorney General has repeatedly ruled that no
statutory provisions exist to authorize the local collection officials to
attach real estate to enforce the collection of real estate taxes. See
0. A. G., Volume XVI, page 506 citing State vs. Railway Co., 128
Wis. 449, 485, 500 and 503. Also 172 Wis. 431; Volume XI, page 95;
Volume XIV, page 163.
Prior to 1921 Section 926-136 Statutes of 1919, closed with the
following preference in favor of the lien of general taxes over that of
special assessments:
"The lien of such special assessments and of the certificates of sale
thereof issued by the county treasurer shall be subordinate to the lien
of the general taxes on the same property."
Section 200a Chapter 242, Laws of 1921, repealed the foregoing
provision and there exists no provision in the statutes making the lien
of a special assessment tax subordinate to that of a general tax. However, Section 925-189 was renumbered to become Subsection (3) of
Section 62.20. Since this section applies to all cities in providing a
method for the collection of special assessment certificates it did away
with the confusion formerly existing in some cities whose charters contained no authority to enforce such special assessment certificates by
the sale of the land therefore,
The law, as to personal property taxes is entirely different for a
personal property tax is not a lien on personal property. The general rule is that no one is liable for a personal property tax except the
person named in the tax roll. The owner of personal property on May
1st to whom the same is assessed for taxation remains liable for the
tax even though the property be sold thereafter. Furthermore, the
purchaser is not liable therefor in the absence of agreement. There
is no statutory provision that makes the tax a lien on personal property or that imposes any liability whatever on the purchaser to pay
the tax assessed on such property so thie vendor who sells after May
1st remains liable for the taxes assessed thereon, as of May 1st.
The Attorney General has repeatedly ruled that personal property
taxes are not a lien on personal property prior to actual levy thereon.
See 0. A. G., Volumes III, page 876 and V,,page 255.
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It should be noted that, in addition to the other remedies that apply and are herein discussed, Section 74.01 gives a statutory lien on
any logs, wood and timber severed from any land subsequent to the
first day of May of any year in which taxes are levied thereon, with
the right to both the town treasurer and county treasurer to pursue
and levy upon such forest products wherever the same may be found
and collect the tax by distress and sale. In such case a specific lien is
created to collect the real estate tax on products which by severence
becomes personal property, and such lien follows the property; hence
in this instance purchasers of such personal property take subject to
the lien which is an exception to the general rule. See 0. A. G., Vol.
XI, page 95, and Vol. XV, page 236.
The general rule of law that a personal property tax is not a lien
on specific property in the advance of levy is, of course, in aid of
commerce to prevent confusion of title and multiplicity of litigation
were vendees generally obliged to be constantly put on notice of unpaid
taxes.
The general provisions for the assessment of personal property
do not apply, however, to the following:
First. "Merchandise placed in storage in the originalpackage in a
commercial storage warehouse shall while so in storage be considered
in transit and not subject to taxation." Section 70.11, Subsection
(37) ; See Block Bros. Co. vs Tiesberg, 196 Wis. 419; Nash Sales Inc.
& Frint Motor Car Co. vs Milwaukee, 198 Wis. 281; Sentinel Co. vs
Milwaukee, 198 Wis., 290.
Second. The general warehouse provision which is subsection (2)
and (3) of Section 70.18 Stats. that,
Goods, wares and merchandise in storage in a commercial warehouse, except as provided in subsection (37) of Section 70.11 shall
be assessed to the owner thereof and not to the warehouse," followed
by provisions requiring the warehouseman, in order to escape liability
for the tax, to furnish to the assessor;
(a) A complete inventory of all such personal property so in
storage, together with
(b) The names and addresses of the owners, and,
(c) The value thereof.
Third. Section 70.41 provides for an occupation tax on grain
stored in an elevator or warehouse of one-fourth mill per bushel
which tax exempts such property from all other taxation.
Fourth. Section 70.42 also provides in detail for a similar occupational tax on coal stored in dock.
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The general legislative policy is expressed in the following:
"It is the expressed policy of the state that no property which is
assessable for taxation shall escape taxation, and it will appear from
the various statutes on the subject of taxation that it was the legislative intent as far as reasonably possible to carry out this policy."
Schmidt vs Almon, 181 Wis. 244, at page 249.
POWERS AND DUTIES OF THE LOCAL TREASURER.

The town, city or village treasurer is provided with such drastic
powers that when that official fully complies with the law far less
taxes will be returned delinquent than is too often the case. He is
required to exert every effort to collect all personal and real property
taxes on his roll, if it is possible to do so, as-otherwise his neglect may
render him liable on his bond.
When the tax roll is delivered to the local treasurer on or before
the 1st of December, as provided by Section 70.68, the same is accompanied by the warrant which commands him to collect from
(a) Each of the persons and corporations named on the roll,
(b) And from the owners or occupants named of the real
estate described therein, and in case of refusal or neglect,
"To levy and collect by distress and sale of the goods and chattels
of the persons or corporations so taxed," etc.
The first duty of the local treasurer on receipt of his roll and the
attached warrant is to comply with the provisions of Section 74.02 and
post the notices therein provided for. Thereafter, during the entire
month of January, he accepts and receipts for all taxes tendered.
After that date, he is vested with drastic powers and becomes in
truth a "tax collector," for he is then obliged,
(a) To proceed to collect the unpaid taxes,
(b) And to call at least once on the persons taxed or at the
place of residence, if within the town, village and city and demand payment, etc.
In case of the refusal or neglect of any person to pay on such demand, it then becomes his duty to proceed under the provisions of
Section 74.10, and
(a) Levy by distress and sale on any goods and chattels belonging to any such person,
(b) Wherever the same may be found within his town, village or city,
(c)
Or in the county or any adjoining county and
(d) Proceed under the provisions of subsection (2) to give
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public notice of the time and place of the sale of the property he
has seized to satisfy the tax.
It is to be noted that any goods and property may be so seized
in a summary manier, for
"Town treasurers, under their warrants, possess substantially the
same powers as sheriffs under executions." Keystone Lbr. Co, vs.
Pederson, 93 Wis. 466, at page 469.
The general legislative purpose to facilitate the speedy collection
of all taxes is construed to remove such hindrances as otherwise would
hamper the official in the performance of his duties.
First. Injunction will not be permitted to restrain taxes illegally
assessed on personal property.
See:
Van Cotf vs. Supervisors, 18 Wis. 247;
Peck vs. School District, 21 Wis., 516;
Bound vs. Railway Co., 45 Wis. 543;
Duluth Log Co. vs. Hawthorne, 139 Wis. 170;
Strange Co. vs Merrill, 134 Wis. 514.
Second. Even mortgaged chattels in the possession of the mortgagor may be seized and his interest sold under Section 74.10. Volume XI, 0. A. G., page 179.
Third. The action of replevin is not available for as the court
said,
"An action to recover possession of personal property will not lie
against the town treasurer who has levied upon the same, for a tax
appearing upon his roll against the owner of such property. It is
prohibited by statute (R. S. 3732)," now Sec. 305.02, "as construed
by this court." See Keystone Lbr. Co. vs. Pederson, 93 Wis. 466, at
page 469, citing Power vs. Kindschi, 58 Wis. 539.
The official who has seized personal property for the payment of a
tax is protected where the warrant is fair and regular on its face.
Power vs. Kindschi, 58 Wis. 539; McLean vs. Cook, 23 Wis., 364;
Grace vs. Mitchell, 31 Wis., 533; Enos vs. Bemis, 61 Wis., 656.
In McLean vs. Cook, 23 Wis., 364, a case came squarely before
the court where the personal property of a person who had been occupying a lot for several years was seized by the town treasurer for
the taxes assessed against it, and the court stated the rule that,
"One cannot resist the payment of taxes on lands assessed in his
name, on the ground that he is merely an occupant, and not the
owner of the lands."
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In Kaehler vs. Dobbenpuhl, 60 Wis. 256, the town treasurer seized
certain personal property on a farm for the payment of taxes on the
land, and in doing so, violated an ex parte injunctional order which
had been improvidently issued. The court held that his doing so did
not deprive him of his right to defend an action for the recovery of
the property so seized under his warrant. See also Kaehler vs. Dobberpuhl, (two cases) in 56 Wis., at pages 480 and 497, where every
conceivable procedure to defeat the tax was invoked and in the former opinion, the court declared that,
"A court of equity will not interfere to declare a tax valid, and restrain its collection, unless the objections to the proceedings are such
as go to the very groundwork of the tax, and necessarily affect materially its principle, and show that it must be unjust and unequal."
The following rules apply to the local treasurer:
First. It is the general rule that both personal property taxes and
taxes on real estate must, if possible, be collected from the personal
property of the owner or occupant. Allen vs. Allen, 114 Wis. 615.
Second. The local treasurer cannot attach real estate for the unpaid taxes thereon. See 0. A. G., Volume XIV, page 163. (Apr. 6,
1925). The reason being that taxes on real estate are a lien on the
particular property on which they are assessed until paid.
As real estate taxes constitute a lien and have been construed to not
constitute debts, in the ordinary sense, it has been held that:
"A tax on real estate cannot be collected by obtaining a judgment
against other real estate of the party owing a tax on real estate." See
0. A. G., Vol. XVI, page 506; State vs. Railway Co., 128 Wis., 449,
500, 503; In re Doork Creek Drainage District, 172 Wis. 431.
Third. The warrant of the treasurer provided by Section 70.68
and the authority given by Section 74.10 give the treasurer authority
to summarily seize any personalproperty to satisfy any tax. 0. A. G.,
Volume XIV, page 334.
Section 74.11, gives still further specific procedure in every case
where the treasurer is unable to find any property which he can seize
for the tax in that he may proceed before a justice of the peace of
his county,
The entire procedure by the local treasurer, in case he is unable
to collect any personal property tax by distress and levy under Sec.
74.10 is, under the following Section 74.11, fully given in Bryant's
Wisconsin Justice, Ninth Edition under the title, "The Action to Collect a Tax on Personal Property," to which the reader is referred for
the authority of the treasurer,
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(a) To file affidavit setting forth the facts,
(b)
Summons the dilatory taxpayer before a justice on short
notice,
(c) Cause his arrest, if need be,
(d) Conduct a rigid examination under oath,
(e) Obtain judgment for the tax and costs from which
(1) No stay of execution, except on appeal is allowed, and from
which
(2) No property is exempt from levy and sale under execution,
and
(f) Transcript of which may be filed with the clerk of any
circuit court in any county which then becomes
(1) *Alien on any real estate in any county where filed on which
(g) The clerk of any such circuit court may issue execution
under which
(1) No property real or personal is exempt from seizure by the
sheriff who
(2) Is authorized to issue good deeds to purchasers on his sale
under such execution and
(h) In case the execution is returned unsatisfied the treasurer may institute proceedings supplimeatory to execution to collect such judgment under the usual procedure,
(i) And such final judgment becomes conclusive as to all mistakes, irregularities and errors in either the assessment or proceedings which do not affect the justice and equity of the tax.
The foregoing provisions are limited, of course, as to the amount
involved, to the jurisdiction of the justice.
The following section, 74.12, in addition, to the other remedies
provided in the chapter, as to any personal property tax, authorizes an
action,
(a) In the name of the town, city or village,
(b) Or, after return as delinquent, in the name of the county
(1) Of debt, or
(2) Attachment provided for in subsec. (2) to reach property of
persons about to abscond form the state, dispose of property, or remove the same from the jurisdiction.
Section 74.12 as well as Section 74.11 authorizes an action of
debt for the purpose of enforcing the collection of personal property taxes. These remedies are cumulative and do not exclude the
right of the treasurer to levy on personal property. The remedy of
action for debt provided by Sec. 74.12 is applicable,
First. Where proceedings in court are necessary in cases where
the amount involved exceeds the jurisdiction of the justice, and
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Second. It provides a means of reaching those taxpayers who do
not have property in the county. See 0. A. G., dated Feb. 8, 1929,
page 42.
The local treasurer cannot proceed under Sec. 74.11, in cases
where persons owing personal property taxes have moved to another
county, because the justice of the first county has lost jurisdiction.
Section 300.01, and see Town of Hancock vs Merriman, 46 Wis.,
159. Such treasurer, however, can collect the tax either,
First. By proceeding in an action of debt under Sec. 74.12, or
Second. Under Sec. 74.10 by levy by distress and sale as the
statute expressly authorizes the local treasurer to exercise his remedy
to seize any goods and chattels,
(a) In his county,
(b). Or in any adjoining county.
Consequently such treasurer may go any where in the state to levy
on any personal property of any person who has neglected to pay a
personal property tax. 0. A. G., April 29, 1929.
The foregoing remedies give the local treasurer ample authority to
collect a personal property tax.
In Town of Hancock vs Merriman, 46 Wis. 159, it was held that
the town treasurer may proceed before any justice in his county, and
the following three cases fully support the right of seizure of any
personal property under his warrant:
First. In Bonnin vs Zuehlke, 122 Wis. 128, the town treasurer,
shortly before making his return to the county treasurer, called on
the plaintiff, and although not making a formal demand for payment,
did express a desire that the plaintiff pay. On plaintiff's neglect to
do so, the treasurer seized the plaintiff's horse, wagon and harness
while the same were in front of his office. The plaintiff sought to
maintain an action of replevin and shortly after bringing the attempt
to recover the property paid the taxes. It was held:
(a) That the action of replevin cannot be maintained to recover property by virtue of a warrant for the collection of a tax.
(b) That payment after commencing such an action does not
entitle the maintenance of the action which, in such cases, is forbidden by statute. (Sec. 305.02).
(c) That no formal demand for payment before making the
levy is necessary where the taxpayer knew the treasurer had the
warrant in his possession and desired to collect the tax, and
(d) That, page 124 of the opinion,
"One who wishes to test the validity of a tax against him, for
the collection of which his property has been seized by the treasurer under his warrant, should pay the tax under protest, and so
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recover his property, and then bring his action to recover back his
assessment paid-under Section 1164. Stat. 1898," now Sec. 74.73.
Such payment under protest is necessary because,
One who voluntarily pays a void tax, with knowledge of the facts
rendering it void, cannot recover the amount." Powell vs. Supervisors
46 Wis. 210.
Second. In Wisconsin Oak Lbr. vs Laursen, 126 Wis. 484, logs
were assessed to a former owner who, prior to the assessment, had
transferred title to a corporation of which he was the president. The
manager of the corporation was present when the assessment was
made, and, with knowledge that the assessment was made against the
former owner, appeared before the board of review seeking a compromise. It was held the corporation was estopped to assert owvnership of
the logs the purchaser at their sale for the tax pursuant to seizure by
the treasurer.
Third. In Thomas vs Wiesman, 44 Wis. 339, a bitterly fought
case arose where a town treasurer seized personal property for the
collection of a tax and the property was thereafter taken from his
possession by the defendant. The treasurer brought replevin to recover possession of the property he had seized under his warrant and,
pending appeal to the circuit court, the defendant paid the tax. The
court held that the treasurer,
"Was entitled to recover damages for the detention and conversion
of the property by the defendant, even after the tax was paid."
SPECIAL ASSESSMENTS

There is doubt as to the action of debt against the owner of property that has been burdened by a special assessment by the holder of
the special improvement certificate or improvement bonds. The
authorities universally hold that taxes are not contracts between
parties either express or implied and consequently are not debts in the
ordinary sense or enforceable by ordinary remedies. State vs. Railway
Co. 128 Wis. 449, 502. Such being the case, it seems absurd to contend
that. the holder of a special improvement certificate or bond could
bring suit to recover directly against the owner of property which has
been assessed for a special improvement. Surely no personal liability
beyond the value of the lot can be enforced against any property or any
owner to enforce a special improvement tax. To do so would violate
the cardinal principle of benefits to particular property. It would, in
effect, take property for public use without just compensation in vio-
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lation of both the state constitution, Article 1, Section 13 and the
fourteenth amendment to the Federal Constitution.
Undoubtedly Sections 75.65 and 75.66 cannot be construed as applying to other than public utilities which is the view adopted by the
Supreme Court in,
C. M. & St. P. Ry. Co. vs. Janesville, 137 Wis. 7, at page 10;
C. M. & St. P. Ry. Co. vs. Milwaukee, 148 Wis. 39, at page 44;
Superior vs. Lake Superior T. & T. Co., 152 Wis. 389;
Oconto Co. vs. Union Mfg. Co., 190 Wis. 44, 46, 48.
No case in this state has ever 'permitted the enforcement of a personal liability above the value of the property assessed for a local improvement. The only cases where the powers conferred under Sections
75.65 and 75.66 have been enforced have been actions against public
utilities and not individuals. The legislative intent was undoubtedly to
fix the liability against such municipal corporations and public utilities,
and furthermore to provide an adequate and suitable method for collecting such special improvement taxes against the corporations designated. However, it is to be noted that the authority of the treasurer is
defined by subsec. (4) Section 70.66 as follows:
"All special assessments shall be carried out on the tax roll in a
separate column or columns opposite the lots or tracts upon which
the same may be a lien, and the treasurershall have the same authority with reference thereto as if the amount of such lien was a general tax."
The force of the forgoing is of significance in view of the fact
that paragraph (k) of subsection (5) of Section 62.16 provides as
to street improvements that,
"If the owner of any parcel of land affected by such determination
feels himself agrieved thereby, he may, within twenty days-appeal to
the circuit court-", and that the following paragraph (e) provides
that,
"The appeal given by the last section from the report of the board
of public works as confirmed by the council shall be the only remedy
of the owner

.

..", etc.

Since Newton vs. Superior, 146 Wis. 308, overruled Hayes vs.
Douglas County, 92 Wis. 429, the court has consistently labored to
confine the remedies of the property owner to such appeal as is
evinced by the following language:
"We can perceive no reason why parties seeking relief for errors
in the proceedings should not be required to seek it after the final determination of the council by an appeal in the proceedings. The pro-
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ceedure affords a speedy, ample and effective remedy to prevent injury from any error committed by the council ......
See Newton vs. Superior, 146 Wis. 308, at page 313, and Bekkedal vs. Viroqua, 183 Wis. 176, where the court, at page 195 with
noteworthy caution stated,
"It is quite probable that it was the original intention of the legislature that appeals under paragraph (k) were to be confined to a
review of the special assessment, leaving the owner to an action in
equity or at law in case the entire proceeding was invalid."
The remedy of the property owner to obtain redress for a special
assessment that is excessive is, therefore, confined solely to the appeal
under paragraph (k) within twenty days as otherwise he can come into
court only when he has such ground of attack as,
First. Lack of jurisdiction.
Cappon vs O'Day, 165 Wis. 486 at page 491;
Wis. Real Est. Co. vs Milwaukee, 151 Wis. 198 at page 205;
Chicago & N. W. Ry Co. vs Arnold, 114 Wis. 434;
Jorgenson vs Superior, 111 Wis. 561 at page 569;
Canfield vs Smith, 34 Wis. 381.
Second. Legal fraud committed in the proceedings.
Crowley vs Milwaukee, 166 Wis. 156;
Eierman vs Milwaukee, 142 Wis. 606.
Third. Unconstitutionality of the tax.
Milwaukee E. R. & L. Co. vs. Shorewood, 181 Wis. 312.
The rights, etc., of the holder of special improvement certificates
or bonds, where the property owner permits such tax to be returned
and sold may, in general, be enumerated as follows:
First. Such assessments should be entered separately and separate
tax certificates issued for each. 0. A. G. Vol. XIV, page 382.
Second. The holder of special assessment certificates must redeem the general tax certificate to protect his lien, 0. A. G. Vol. XIV,
page 382, as otherwise the holder of the general tax certificate, by
taking a deed, cuts off the lien of a special assessment certificate. 0.
A. G. Vol. XIII, page 242.- However, as heretofore pointed out, Sec.
926-136 Statutes giving preference was repealed in 1921.
Third. Where special assessment liens are sold at tax sale and
bid in by the county, the certificates are not the property of the
county, for special assessments remain the private property of the improvement certificate holder from first to last, U. S. Natl. Bk. vs
Lake Sup. T. & T. Ry Co., 170 Wis. 539, and State vs Hobe, 106
Wis. 411.
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Fourth. The holder of special improvement certificates issued on
special assessments liens may by payment of fees and surrender of
his improvement certificate obtain the tax certificate issued thereon
and proceed to either
(a) Take a tax deed, or
(b) Bring action to foreclose his tax certificate under Section 75.19. See paragraph (c) Subsection (3) Section 62.20 which
expressly provides for the payment of moneys collected for special
assessments or delivery of the tax certificates issued thereon to the
holder of the improvement certificates or bonds.

THE POWERS AND DUTIES OF COUNTY TREASURERS.

First. As to the real estate, under Section 74.33, et seq, the county
treasurer is required to prepare lists thereof for advertisement and tax
sale, under the principles of law that,
(a) Such taxes are a lien on the property on which assessed
until paid, and
(b) Do not constitute debts in the ordinary sense, and,
(c) That nowhere in the statutes is the power given local
collection officials to attach real estate.
See 0. A. G., Vol. XVI, page 506, and former opinions and court
decisions therein cited.
The county treasurer is obliged to follow this procedure as to the
treatment of delinquent taxes regardless of whether or not extensions of time for the payment have been made. See 0. A. G., Vol.
X, page 273, and 0. A. G., March 19 and 20, 1930, pages 144 and 145.
In a late opinion, however, in Volume XVIII, page 588, the Attorney General ruled that under the last sentence of Sec. 70.17, created
by amendments by Chapt. 244, Laws of 1919, that,
"The payment of real estate taxes is made the direct and personal
obligation against the owner of real estate and may be enforced by
action of debt in the same manner as personal property taxes."
In 0. A. G., Vol. XV, page 273, it was ruled that,
"The county treasurer may levy by distress and sale,"
and on March 8, 1911, Attorney General Bancroft ruled that,
"A county treasurer may sue for the collection of a tax under the
laws of this state as well as the town, village and city treasurers ....
All rules of law and practice applicable to actions for debts are expressly made applicable by the statute .... a jury trial may be had.
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The judgment obtained may be satisfied out of the realty owned by
the person liable for the tax."
The foregoing opinion cites Chapter 380, Laws of 1903 which
constitutes a greater portion of Section 74.12 as it now stands, and
states, on page 968, that the better practice in preparing the complaint
is to allege that the tax sued on is a personal property tax, etc.
Second. As to delinquent personal property taxes, the county
treasurer is required by Section 74.29, within thirty days after the
local treasurers have made their return,
(a) To prepare a schedule listing all delinquent personal
property taxes, etc., and
(b) Annex his warrant thereto and deliver the same to the
sheriff of his county, or on occasion, prepare,
1. Special warrants to the sheriff of any other county, and
2. Such warrants may be renewed from time to time in the manner provided by subsec. (2).
On receipt of the warrant and attached schedule of personal property taxes, the sheriff is required to collect the taxes listed thereon
under Section 74.30,
(a) As he would upon an execution issuing out of a court of
record, and
(b) The county treasurer, or any one in his behalf interested in the collection of the tax, may make affidavit for garnishment proceedings. Subsection (1)
(c) In case of non-collection, the treasurer may, within six
years, bring an action in the name of the county, and
(d) "No law exempting any goods and chattels, lands and
tenements from forced sale under execution shall apply to a levy
and sale under any of said warrants or upon any execution issued
upon any judgment in any action." Sec. 74.39, subsec. (2).
(e) The county treasurer, on the return of his general warrant by the sheriff, is authorized to institute supplementary proceedings, etc.
These officials therefore have every resource at their command to
enforce the payment of delinquent personal property taxes.
The procedure under the warrant to the sheriff is most summary
and complete.
(A)When the taxpayer has property in the county, for,
First. The statute expressly authorizes the sheriff to seize any
property whether real or personal to collect any personal property
tax. The schedule and accompanying warrant empowers him to levy
upon land as well as personal property, to collect a personal prop-
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erty tax the same as if he had an execution in his hands issuing out
of a court of record; and he may sell the lands, after giving the notice required under execution, as it is not necessary to bring a suit in
court. See opinion of Attorney General Gilbert, dated May 4, 1910,
page 712, and State vs Wharton, 115 Wis., page 463.
Second. The sheriff is protected where the tax warrant is regular
on its face. McLean vs Cook, 23 Wis. 364.
Third. And, all supplemental proceedings in aid of his execution
that are provided in ordinary actions are available.
(B). If the delinquent taxpayer has no property, or insufficient property in the county, and has property elsewhere in the
state, the county treasurer may,
First. Either institute an action for debt, or
Second. Issue special warrants to the sheriff of other counties
which have the same effect as those issued in his own county. Sec.
74.29 (2). See 0. A. G., dated Feb. 8, 1929, page 42, and April 29,
1929, page 220, also 0. A. G., Vol. VIII, page 203.
It is mandatory upon both,
(a) The county treasurer to comply with sections 74.29 and
74.30 to prepare the schedule and warrant therein provided for, and
(b) On the sheriff to execute the warrant regardless of
whether an action for debt is being brought for the collection of
any tax listed on the schedule. The remedies are concurrent. See
0. A. G., dated Feb. 8, 1929, page 43.
The person other than the owner to whom property has been
assessed as hereunder set forth who has been held liable for the tax,
has his rights of recovery,
First. Where such person has been obliged to pay a personal
property tax by virtue of some one of the several representative capacities mentioned in Sections 70.19 and 70.19, he is by subsection
(2) of the latter section, given,
(a) A personal right of action against the owners, etc., and
(b) Has a lien for the tax paid upon the property with the
rights of enforcing such lien under sections 289.45 and 289.48.
(c) And the right of possession until reimbursement is made.
Second. Where an occupant or tenant has been obliged to pay
any real estate tax he is, by section 74.63, entitled either,
(a) To recover from the person under whom he is such occupant or tenant with interest at twelve per cent,
(b)
Or may retain the amount he has paid from any rent
due or owing to such person for the real estate on which the tax
was paid, unless it be otherwise provided for by agreement between the parties.
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The exclusive remedy of the person whose property has been seized
by the collecting officials in satisfaction of a tax is confined to compliance with what is now section 74.73, for it is the law that,
"One who wishes to test the validity of a tax against him, for the
collection of which his property has been seized by the treasurer under a warrant, should pay the tax under protest, and so recover his
property, and then bring his action to recover back the amount paid
under section 1164, Stats. 1898." Bonnin vs Zuehlke, 122 Wis. 128,
at page 134, and Keystone Lbr. Co. vs Pederson, 93 Wis. 466 where,
on page 470, the court stated as follows:
"That remedy to fit just such cases, and is exclusive. It is only
by taking away the remedy of replevin, and substituting for it an action to recover back the tax after payment under protest, that municipalities can be effectually protected from constant obstructions
that would otherwise delay or prevent the collection of public
revenues."
DELINQUENT INCOME TAXES.

Delinquent income taxes may be collected by action of debt under Section 74.12 for the reason that Section 71.18 subsec. (3) expressly makes all laws for the collection of a personal property tax
not in conflict therewith applicable to the collection. See Superior vs
Allouez Bay Dock Co., 156 Wis. 177; 0. A. G., Vol. X, page 678
and 0. A. G., dated Feb. 8, 1929 where a late opinion points out the
concurrent remedies in view of the mandatory duty of the county
treasurer to include such delinquent taxes in his schedule and warrant to the sheriff whose duty it is to proceed with execution regardless of whether an action of debt is pending.

WASTE.

In addition to the lien created by 74.01 on logs, wood and timber
removed from lands for the tax on the lands from which removed,
the county, when it holds certificates it has purchased at tax sale, may
maintain the action of waste under Sections 279.08 and 279.09. This
is a very effective remedy in the northern part of the state to prevent
the stripping of lands of valuable forest products leaving the worthless lands with unpaid taxes thereon for several years.
ATTACHMENT.

Both Sections 70.20, subsec. (2) and Section 74.12 (1) provide
for the remedy of attachment either in the name of the town, village
or city or the county, to collect personal property taxes, which, however,

THE MARQUETTE LAW REVIEW

(a) In circuit court, the amount involved must be in excess
of $50.00 to confer jurisdiction. (Sec. 266.03, subsec. (1) ).
(b) And, in justice court, jurisdiction exists only over personal property. Sec. 304.05.
Hence, where a person owned a parcel of real estate in a county
in the state and moved all his personal estate to another state leaving
behind only an unpaid personal property tax and his real estate, there
was no way the town treasurer could collect the tax. It could be collected, however, after it had been returned delinquent to the county
treasurer whose warrant to the sheriff required that official to seize
any property * * * whether real or personal for the payment of such
a tax. See 0. A. G., Vol. VIII, page 203. Circumstances may exist,
therefore, where real estate may be taken to satisfy a personal property tax.
CONCLUSION.

From the foregoing it would seem that no situation could rise
where a personal property tax, at least, could not be collected. However, in 0. A. G., Vol. IX, page 398, a situation arose where, due to
the neglect of the town treasurer, a personal property tax was not
collected. Thereafter, when the proper county officials prepared to
act, it was discovered that title to the property had passed to an assignee. The Attorney General ruled that there being no lien on personal property for a tax thereon in advance of actual levy, that a situation had arisen where the neglect of the local treasurer was such as
to render him liable on his bond as the circumstances were such that
the tax could not be collected. It is not possible to discuss all the provisions pertaining to the
assessment and collection of taxes. However, sufficient has been given
to present the drastic remedies provided for enable both the local as
well as the county tax collection officials to enforce payment.
While opinions of the Attorney General have been liberally quoted,
it is understood that such opinions do not have the full force and effect of the decisions of the Supreme Court. However, it is believed
that the constructions placed upon the various statutes are helpful,
in the absence of court decisions, inasmuch as that department has
exceptional facilities at its disposal to direct the officials, who in the
performance of their duties, are obliged to follow such rulings until
such time as the court has ruled otherwise.
Strange as it may seem, Section 70.11 subsecs. (11) and (12)
provide liberal exemptions from assessment of such personal property as one sewing machine, one watch, etc., but in the very next
breath, Section 74.10 permits distress of any personal property and
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Sec. 74.30 exempts no goods or chattels, lands or tenements from
seizure by the sheriff for any personal property tax.
Certain bills are before the special session of the legislature which,
if enacted, will give the taxpayer that benefit of the usual exemptions
from seizure on executions.
Truly did the great Chief Justice Marshall remark,
'3
"The power to tax is the power to destroy."

attorney general on February 6, 1932 rendered an opinion overruling those
reported in Vol. 15 O.A.Y. 236 and 17 O.A.G. 588 and now holds that generally
speaking an action for debt in Wisconsin will not lie for the collection of real
property taxes, but that the action of debt does lie for the collection of unpaid
taxes on real property of a public service corporation (Sec. 74, 13 Wis. Statutes) and for the collection of unpaid real property taxes on buildings on
lands under lease or permit (Sec. 70, 17 Wis. Statutes).
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